 Currently there is an anomaly in the Mental Health (NI) Order which does not include personality disorder within its scope unlike other parts of the UK. The CJINI found this has implications for criminal justice agencies, particularly for prisons who find they are coping with too many personality disordered prisoners who present a risk to themselves, staff and other prisoners. It has been proposed that a new Mental Capacity Bill will be enacted to bring personality disorder within the scope of mental health legislation, however it is anticipated the Bill will not be introduced to the Assembly until Autumn 2011.
 There is a need for early screening, assessment and diversion of persons with mental health issues from the criminal justice system into health and social services in the community. This puts the focus on the need for improved community services in order to address levels of reoffending and recidivism. Some of the literature examined for this paper suggests that imprisonment may exacerbate mental health problems increasing likelihood of reoffending and emerging policies have acknowledged that mental health is a contributing factor in offending behaviour. Whilst there are some initiatives in Northern Ireland, it has been identified that there
Northern Ireland Assembly, Research and Library Service 2 is a need for more diversion schemes in police stations and courts. It has been recommended that the Mentally Disordered Offenders Scheme (MDO) is extended to all custody suites in Northern Ireland or that there should be pre trial hearings by a judge specialising in mental health. A key issue is when would diversion be used and who would be targeted for such schemes? For example, the scheme in the Republic of Ireland targets remand prisoners and in Canada and Australia, diversion is used in minor offences;
 One of the common themes identified in the research is that Northern Ireland has no high secure facility for the most dangerous mentally disordered offenders and such prisoners can be transferred to Carstairs in Scotland or remain in prison for the duration of their sentences. It has been highlighted this can have implications for family visits and continuing stability of prisoners. A key issue is whether it would be viable for Northern Ireland to have its own facilities as it has been suggested consideration should be given to sharing secure facilities with other jurisdictions;
 Many of the reports indicate there is a need for alternative custody arrangements for women, recommending an emphasis on a therapeutic rather than a secure environment. Other issues identified include the need for step down and supported accommodation. The Prisons Review Team will be considering provision for specialist groups including women in its final report;
 The policy on mental health and prisoners is a policy of equal access to treatment and services, however reports suggest there are still inadequate services for offenders with mental health problems both in prisons and once they re-enter the community. Other issues identified include lack of staff awareness in this area;
 There is a need for specialist child and adolescent psychiatric provision;
 Resettlement of prisoners with mental health problems has been challenging. It has also been identified that prisoners may find that they have been removed from GPs or psychiatrists lists on imprisonment and this can impact on referrals to community health teams;
 Issues have also been highlighted about the sharing of information and communication between different agencies. Suggested recommendations in reports include ensuring information is recorded properly by PSNI on specific IT systems and passing onto appropriate agencies such as the Public Prosecution Service (PPS), ensuring that information on mental health issues is brought to the attention of judges by the PPS;
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Executive Summary
This paper is a scoping paper on issues concerning prisoners with mental health problems. Section 1 sets out the structure of the paper, outlining the content of the sections. Section 2 of the paper provides statistics, highlighting the prevalence of mental illness in the criminal justice system. Section 3 of the paper sets out the legal framework governing the admission into hospital, detention and treatment of individuals subject to criminal proceedings or under sentence. The section identifies some gaps in the legislation, in particular that the legal framework does not include personality disorder within its scope. The Criminal Justice Inspection Northern Ireland comments that this has implications for prisons who are coping with too many personality disordered offenders.
Section 4 of the paper provides information on initiatives, services and policy developments in relation to mental health and prisons. The section highlights that there have been a number of positive developments indicating an awareness of the links between mental health and offending including a diversion scheme in Musgrave Street police station, the transfer of responsibility of healthcare to the health service, policy developments on vulnerable women offenders and a consultation seeking views on community sentences.
Section 5 of the paper considers research reports focusing specifically on mental health and criminal justice. The reports identify a number of issues that need to be addressed including the need for more diversion schemes, problems in information exchange between the agencies, lack of high secure facilities for the most dangerously disordered offenders, inadequate services in the community and in prisons, the need for a therapeutic environment for women offenders, and a lack of hostel accommodation for low risk offenders who require support in release. The section also identified resettlement problems for offenders with mental health issues.
Section 6 of the paper highlights a number of initiatives for other jurisdictions. These include court diversion schemes in England and Wales and Australia, mental health courts in the United States and a prison in-reach and court liaison scheme in the Republic of Ireland. These schemes have had positive outcomes in diverting offenders to appropriate health services and reducing offending rates. In some jurisdictions such as Canada, diversion is used for minor offences and not violent offences. The Republic of Ireland scheme targets remand prisoners.
Section 7 of the paper makes concluding remarks and highlights key issues for further consideration. Section 2 of the report presents statistics on the prevalence of prisoners with mental health problems in the criminal justice system. The third section explains the legislative context of mental health, in particular provisions relating to detention of mentally disordered offenders. The fourth section considers some of the initiatives to address the issues of mental health of prisoners, including the latest policy developments. The fifth section considers a range of research papers which have discussed these issues, and a number of challenges and proposals are highlighted. Section 6 examines some of the initiatives in other jurisdictions. Section 7 makes some concluding remarks and identifies key issues for further consideration. 
Services in custody and prison
There have been a number of positive initiatives to deal with offenders with mental health problems in recent years. The Mentally Disordered Offender Scheme (MDO) was established in 1998 and is based in Musgrave Street police station and covers four Belfast custody suites. The Scheme involves two psychiatric nurses who undertake risk assessments and make referrals to mental health services. The scheme has generally been identified as positive and represents good practice. However, there have been some limitations identified, particularly that the service is limited to daylight hours and alternate weekends. There also appears to be some uncertainty about the future of the scheme. 35 The Criminal Justice Inspection team has commented that -their recommendations as to how cases should be disposed were given great weight by District Judges.‖ 36 Another initiative is the Appropriate Adult Scheme which was established in 2009. The scheme enables a Custody Sergeant who suspects a person may be mentally disordered to seek the services of -an appropriate adult‖ to represent the person's best interests as obliged under PACE. The appropriate adult provides support to the person and ensures they understand their rights during detention.
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As well as these initiatives in police stations, there is an initiative in Maghaberry Prison called the REACH project which is designed for offenders displaying personality disorder, poor coping skills or self harming behaviours. There are 20 places for remand and sentenced prisoners.
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The Shannon Clinic at Knockbracken healthcare is Northern Ireland's first medium secure unit. 39 The clinic has 34 beds, however the CJINI report that these are not all available for offenders. 40 The clinic takes referrals from specific hospitals, courts and prisons, psychiatric intensive care units and community forensic mental health teams and will accept mentally disordered offenders as a step down from state hospitals like Carstairs in Scotland. 41 The courts can also place individuals in facilities such as 44 This strategy will include actions such as assessment of the mental health needs of women prisoners and provision of multi agency interventions and the creation of a more therapeutic environment to promote women's health and well being.
45
The Department of Justice published a strategy on the management of women offenders in 2010. 46 The strategy noted the CJINI report on mental health and commented that a Criminal Justice Board sub group has been established to take forward the report's recommendations. 47 The strategy contains a number of commitments in relation to women offenders with mental health problems including: working with other government departments in diverting women offenders away from Northern Ireland Assembly, Research and Library Service 13 the criminal justice system and establish joint working groups to ensure integrated services for women with mental health problems in prison.
Efforts have been made recently to consider alternative disposals to custody, particularly in low risk offences. The Department of Justice is currently consulting on a review of community sentences. The document notes that mental health is a contributing factor in offending behaviour and mental health problems can be exacerbated in prison. 48 The consultation highlights that community sentences can minimise the factors which contribute to offending and reoffending. 49 The aim of the consultation is to seek views on the effectiveness of existing community sentences and ensure that judges have a sufficiently wide range of disposals to deal with low risk adult offenders. The following sections will focus on a number of recent reports (2004-2011) in chronological order which highlight some of the issues relating to prisoners with mental health problems and suggest some possible reforms.
NIHRC Reports on Mental Health and Prisons (2004)
The issue of mental health and human rights has been addressed in a number of reports. Northern Ireland Human Rights Commission (NIHRC) commissioned research on the issue of mental health and human rights highlighting potential human rights violations in relation to mental health in the context of prison.  Additional safeguards such as mental health advocates and automatic access to a tribunal should be available to people with mental health problems who have committed offences.
The NIHRC also commissioned research on the experiences of women prisoners in Northern Ireland. The report indicated that there were inadequate therapeutic mental health services for women and girls in prison. Other recommendations included: the development of a gender-specific multi agency strategy to identify and meet the mental health needs of women and girls in prison; mental and physical health assessments should be carried out on all women and girls in custody; and prison officers and professionals should be given training on issues including mental health, suicide prevention and awareness, self harm and abuse. 66 The Department of Justice and NIPS have recently devised gender specific policies as outlined in the previous section.
To give some more detail on the European human rights law standards, examples of leading European Court of Human Rights cases on the rights of persons with mental illness in prison are included in Annex A. 
Bamford Forensic Services Report 2006
As part of the Bamford Review on mental health and learning disability in Northern Ireland, the Forensic Services steering group concerned with the development of services for offenders with mental health problems produced this report. The report noted that often, persons subject to all stages of the criminal justice system have high levels of mental health problems. 67 The report makes 167 recommendations; some of these are short term and others are to be implemented on a long term basis that may take up to ten years. Some of the recommendations include  NIPS should commission a research project into alternatives to prison for women with mental health problems, including placements at lower levels of security;
 People who require admission into hospital for assessment or treatment under mental health legislation must have equal access and priority whether they are in the community or prison;
 DHSSPS should commission research into needs of offenders with mental health problems including healthcare centre places, transfer of prisoners to the health service, bail and community step down 69 facilities;
 The provision of high and medium secure facilities, complemented by low secure and community step down facilities. The IMB for Magilligan has strongly commented that -prison is not the correct place to hold or to treat prisoners with serious mental health problems‖. 77 The IMB Hydebank report echoes this, stating -prison is an inappropriate location for prisoners with severe and enduring mental health issues with continued evidence of prison being used as a default position for individuals for whom community based resources has failed.‖ 78 It has been reported by IMB Magilligan in its annual report that there are a significant number of prisoners who attempt to self harm and commit suicide in prison. It was noted that often prisoners with poor coping skills and vulnerable to self harm will have items such as radio or television removed, often resulting in increased risk of harm.
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In response, it has been recommended that prisoners are allowed a form of distraction where requested. The need for a secure unit for treatment of prisoners outside of prison with mental health problems was also raised by the IMB for Magilligan who commented that issues have been raised in relation to the resettlement needs of prisoners with mental health problems such as release into the community without supported housing and absence of appointments with carers in community services.
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It was noted that this situation is being addresses through the appointment of discharge of two discharge co-ordinators and two addiction nurses.
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The IMB for Hydebank has reported on the need for protocols to be established to enable health related sharing of information between healthcare and landing staff, the extension of psychiatric sessions for work with young men and women and the need for child and adolescent provision.
82

Joint Reports by HM Inspectorate of Prisons and Criminal Justice Inspection Northern Ireland
The 
Criminal Justice Inspection Northern Ireland Report 2010
The Criminal Justice Inspection Northern Ireland (CJNI) has published a major report on the issue of mental health and the criminal justice system in Northern Ireland. 87 The identifies the challenges and issues faced by all the criminal justice agencies in relation to mental health and makes a number of detailed recommendations which can be found at Annex B 88 The report highlights the importance of early screening and assessment and indicates that the strategic objective should be to divert more offenders away from the criminal justice system. 89 It has been acknowledged that prisons can often exacerbate mental health problems. 90 The report noted that judges were in favour of a stronger diversionary policy. 91 However police officers had reported they found it difficult to divert people, believing there to be inadequate services in the community.
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The report highlights six key areas that criminal justice agencies, in partnership with Health Service -should focus on.‖ 93 These include:  Make sure the care of prisoners is based around the ‗healthy prison' agenda. There is need to continuously review the quality of care provided by the Health Service. Furthermore there is a need for a local high secure hospital to which the most dangerous mentally disordered offenders can be transferred for treatment. The report has highlighted occasionally these offenders are transferred to state hospitals in Carstairs in Scotland or Broadmoor in England. In the last five years 4 patients have been transferred to Carstairs and two have been transferred to English prisons. 94 However it has also been noted that often some very dangerous mentally disordered offenders remain in Maghaberry for duration of their sentences. As well as high secure accommodation, the CJINI report that adult and adolescent offenders may be sent to privately run medium and low secure facilities in England and Wales at a cost of £250,000 per year. It was reported that two severely personality disordered offenders had been sent to such facilities. The CJINI considered whether private providers should be invited to build a new facility in Northern Ireland but stated -But the economic unit seems to be around 70 beds and it is unlikely that Northern Ireland could justify a facility of its own unless in partnership with the Republic of Ireland‖;
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 The report notes that there is a case for semi secure hostel accommodation as a step down from custody for those who are low risk but need continuing support. It has been recommended that there is a need to focus on suitable accommodation to facilitate the transition of offenders with mental health problems back into the community with adequate supervision and after care. The report identifies that hostel accommodation represents good value for money as around £20,000-£30,000 per place per year.
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In response to the publication of the report, the Health Minister stated that a new high secure hospital -must be considered with the context of the very scarce resources available to the health service and the entire population. Review Team will be considering provision for specialist groups,including women in its final report;
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 Problems for prisoners on release for example GPs and psychiatrists reported to have taken people off their lists if they were imprisoned. This could have consequences for referral to community and voluntary mental health services as referrals can only take place if registered with GP.
110
The Review Team has stressed the importance of cross-departmental working, recommending a ‗safer society strategy' led by the Department of Justice which would ‗link in and reinforce' cross departmental policies for crime prevention, mental health, rehabilitation and desistance.‖ 111 The report has highlighted that there is a need -to ensure there is adequate provision outside prison to promote health and well-being and to provide alternatives to prison.‖ 112 It was noted that there were insufficient opportunities in place to divert offenders from prison to mental health facilities. The Review Team recommended that diversion schemes should be in place in police stations and courts. The report also stresses the importance that sentencing courts should have assessments especially at remand stage and information about alternative disposals. 113 It was suggested that the NIPS should invite organisations to tender for a training programme which contains drivers for change including mental health awareness to reach a significant number of managers and staff within 18 months.
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The report makes it clear there is a need for a new custodial environment for women and proposes an option of a facility within a larger unit to provide courses, counselling, step-down accommodation and mental health support.
115
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Initiatives in Other Jurisdictions
England and Wales
Diversion schemes in England and Wales were established following the Reid Report in 1992 and mainly take the form of nurse led-liaison, based at magistrate court level, with the purpose of directing people towards the available mental health services in the community and prisons. They go on to say that while initially the focus in diversion schemes in the UK had been on taking prisoners with severe mental illness out of the criminal justice system focus has moved to diversion within the system, liaison with offenders in the community as The Bradley Review which was tasked with examining the extent to which offenders could be diverted from prison to other services noted that the implementation of the policy of diversion has been inconsistent due to the absence of a nationally guided approach. 122 The review considered the whole offender pathway rather than diversion schemes in the courts and made a number of recommendations including:  The MHC benefitted from early consultation at senior management level;
 The MHC excluded certain groups. It would be beneficial to investigate if current exclusions could be removed to allow for wider access to services offered at MHCs. The evaluation notes that some were excluded from the pilot as they were in an acute mental phase and were unable to given informed consent.
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Currently the Ministry of Justice is consulting on proposals to ensure effective punishment and rehabilitation of offenders. The document sets out proposals to pilot and roll out liaison and diversion services nationally by 2014 for mentally ill offenders. These liaison and diversion services involve health staff placed at either police stations or courts to screen and assess people for mental health problems. The Irish Penal Reform Trust note that despite progress in the area of diversion to mental health services that large numbers of offenders with mental health problems continue to be imprisoned. The report notes the inadequacies of mental health provision across the system and difficulties in ensuring prisoners are linked to services on release.
131
United States of America
Mental health courts are the dominant form of diversion used in most American states. 132 Benefits of the Mental Health Court system included the increased uptake in
Mental Health services, while those seen in ordinary courts are much more likely to have decreased involvement in mental health services following a court appearance. 133 Reductions in recidivism were also noted in a study, looking at a mental health court in South Eastern United States, but these reductions when compared with the recidivism of those who did not go through the Mental Health Court system were consistent with the rates of arrest in the twelve month period before the study. Those who went through the Mental Health courts had lower rates of earlier conviction in correspondence with their lower rates of recidivism. 134 Analysis of a mental health court in Brooklyn in 2002 demonstrated very positive results, again using a 12 months before and after design:The number of participants arrested at least once fell by 41% comparing the 12 month periods before and after enrolment; The average number of days spent homeless fell from 60 to 35.The proportion of participants admitted to a psychiatric hospital fell from 50% to 19% (viewed positively as a sign that participants were actively engaged in community-based treatment).
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It should be noted that the use of mental health courts was considered by the CJINI who concluded that they did not believe that there needed to be a specific mental health court, but rather all courts needed to be mental health courts due to the large number of people coming before courts with mental health problems. However the CJINI did see merit in some form of pre trial hearings by a judge specialising in mental health where such issues arose.
136
Canada
There are government funded diversion schemes in operation in Ontario at the precharge, court and post-conviction stages. 137 These were developed in response to what was seen increasingly as the criminalisation of mental illness where more people with mental illnesses were ending up in the criminal justice system as the number of psychiatric beds were reduced in the mid-90s.
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-In Ontario, the Crown Practice Memorandum Manual for Diversion of Mentally Disordered/Developmentally Disabled Offenders specifies that when the accused suffers from a mental illness that the Crown Prosecutor believes is the underlying cause of the criminal conduct, the accused is seen as a suitable candidate for diversion. Usually, violent crime renders the offender ineligible for diversion. In Ontario, diversion is offered mainly for Class-I offenses; these may include joy riding, theft, or fraud under $5,000 in damages. Diversion may also be offered for Class-II offensessuch as uttering threats, public mischief, and break and enter-in which there are extenuating circumstances not involving violence. An accused with a criminal record or who was previously diverted is not automatically precluded from diversion. As in California's formal diversion program, if the accused completes the diversion program, the criminal charges are dismissed.‖ 139
Australia
In New South Wales, Australia, a Magistrates Court Diversion Programme (MCDP) was established initially as a pilot programme with one Magistrate appointed to hear all the cases referred to the MCDP. Participation in the program is voluntary so if someone is identified as having a mental impairment but does not wish to proceed through the diversion court then they can opt out and go through the standard criminal courts. Clients who do wish to proceed have to be assessed for suitability. At the end of a set time the defendant returns to court for a final determination hearing after completing a set program. The programme staff provide a report at this hearing detailing the client's progress. A determination is made at this point by the magistrate The results of the MCDP have been monitored by the government of South Australia and in 2004 they produced a report which showed positive outcomes in terms of post program offending:
• Just over three quarters (76.4%) of the participants either became non-offenders or were charged with a smaller number of incidents post-program;
• 12.7% remained the same -i.e. they were not apprehended for offending either preor post-program or were charged with the same number of incidents pre-and postprogram; while
• 10.8% recorded more incidents post-program‖
The total number of offending incidents committed prior to program entry was significantly higher than the number detected post-program. Pre-program, the 157 participants were charged in relating to 348 incidents. Post-program this decreased to 116. This difference was statistically significant and was primarily due to the large number of participants who did not offend in the 12 months following program completion.‖ justice board has been established to take forward the recommendations of the CJINI's report on mental health and the criminal justice system. Some of the recent reports have identified a number of key issues which may need to be given further consideration. These include the following:
 There has been an under-investment in mental health care;
 Mental illness in the criminal justice system is prevalent and presents significant challenges for criminal justice agencies;
 Legislation is outdated and needs to be updated, particularly to bring personality disorder within its scope;
 There need to be more diversion schemes in police stations and courts to divert offenders away from the criminal justice system to community mental health services;
 There needs to be more facilities including a local high secure unit for dangerously mentally disordered offenders, alternative therapeutic custodial arrangements for women, and low secure step down facilities including hostel accommodation;
 There is a lack of resources including staff shortages, limited mental health provision and mental health awareness training for staff.
 Lack of continuity of care for prisoners leaving prison, particularly in accessing community mental health services;
 Need for greater inter-agency working particularly in information sharing and communication.
Northern Ireland Assembly, Research and Library Service 30
Annex A -European Human Rights Standards on Mental Health and Prisons in the European Human Rights System
Prisoners with mental health problems -find themselves at the intersection of the healthcare system and the criminal justice system in most European Countries.‖ 143 This can be illustrated by cases in relation to prisoners and mental health that have come before the European Court of Human Rights (ECtHR). These cases are relevant to Northern Ireland as the European Convention on Human Rights (ECHR) standards are binding on the Northern Ireland Assembly and public authorities.
The ECtHR has held that a state may violate a vulnerable person's Article 3 rights in instances where they are subjected to disciplinary measures such as segregation and lengthening sentences. In Keenan v UK, the applicant was the mother of Mark Keenan, a prisoner who hanged himself in prison. Mr Keenan had a history of mental health problems and was diagnosed as suffering from paranoid schizophrenia. The ECtHR held that there was a violation of Article 3 of the European Convention on Human Rights (ECHR). The Court in holding this violation noted a number of factors including a lack of effective monitoring of Mr Keenan's condition, segregation in the punishment block as a disciplinary measure and additional days added onto his sentence a few days prior to his release which amounted to inhuman and degrading treatment. 144 In
Renolde v France, the ECtHR held that there was a violation of Article 3, noting that Mr Renolde was given the maximum penalty without any consideration of his mental state or that it was his first such incident. The Court held that the penalty imposed was not consistent with the treatment required in respect of a seriously mentally ill person and constituted inhuman and degrading treatment. 145 The Court has also held that authorities may violate Article 3 rights in cases of inappropriate detention conditions and medical treatment. 146 The ECtHR has also held that a state may violate a vulnerable person's Article 5 rights if they are inappropriately detained. In Aerts v Belgium, the applicant was held in psychiatric wing of a prison rather than a social protection centre designated by a competent mental health board. The ECtHR held that there was a violation of Article 5 (1) of the ECHR as the psychiatric wing in which Mr Aerts was detained was not an appropriate institution for persons of unsound mind as he was not receiving appropriate treatment. The ECtHR noted the view of the Mental Health Board who expressed that the situation was harmful to the applicant as he was not receiving treatment which gave rise to his detention. The ECtHR stated that -the proper relationship between the aim of the detention and the conditions in which it took place was therefore deficient. 
